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Mission Statement 

To promote justice for individuals in 

all local, state, and federal courts; 

to support our membership; to 

assist the legal community; to 

improve the judicial system; and to 

serve the citizens of Central Ohio. 
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Upcoming Events 

All Events held at The 

Bluestone (formerly 

BoMA) at 583 East Broad 

Street, Columbus. 

 

September 13, 2011 

Annual Judicial Reception  

5:30 – 7:00 

 

November 8, 2011 

Luncheon - 12:00 – 1:30 

Ethics Seminar – 1:30 – 4:00 

 

January 10, 2012 

Luncheon - 12:00 – 1:30 

 

www.coaj.org                                 rdavies@coaj.org                                 740.879.4466 

“Open and Obvious” Rule Limited 

The Second District has held that the “open and obvious” rule in 

premises liability cases is “limited generally to cases in which it is held 

that because of invitees‟ appreciation of the related dangers, owners and 

occupiers of land owe no duty to remove or warn” of the danger.  Swiger 

v. Kohl’s Dept. Store, Inc., 2010-Ohio-6230, 191 Ohio App.3d 629, at ¶8.  

The Court went on to hold that a jury could conclude that the defect in 

the curb at the store was present long enough for Kohl‟s to have 

repaired it.  Id. at ¶11. 

Vehicle in roadway not “discernable” to Plaintiff 

In Sauer v. Crews, 2011-Ohio-3310, Tenth Dist. No. 10AP-834, 

defendant‟s employee was directing traffic around road work and flagged 

plaintiff into a parked flatbed truck and Plaintiff died as a result.  At trial, 

defendant was found to be 100% liable.  On appeal, the defense argued 

the trial court improperly failed to find plaintiff comparatively negligent 

for ACDA.  The Tenth District, however, upheld the finding of no 

comparative negligence, refusing to find the trailer discernable as a 

matter of law.  In this case, “[t]he trailer at issue here was only two- to 

three-feet tall. Thus, it lacked the height and conspicuousness of an 

automobile, van, or truck.”  Id. at ¶18.   

In addition, “[t]he word 'discernable' ordinarily implies something 

more than 'visible.'  (citation omitted). „Discernable‟ connotes cognitive 

awareness and describes an object that is mentally perceptible or 

distinguishable, while „visible‟ means merely capable of being seen. 

(citation omitted).  Moreover, the object struck must be reasonably 

discernable for a time sufficient to allow the driver to avoid it with the 

exercise of reasonable care. (citation omitted).”  Id. at ¶23. 
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